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What Waters are Regulated under the 
Clean Water Act?

• CWA regulates discharges to “navigable waters”

• CWA defines “navigable waters” as “the waters of the United 
States, including the territorial seas” 

• Scope of “water of the United States” (or WOTUS) is key 
threshold question

– Has been subject to considerable litigation

Pre-2015 Definition of WOTUS

• Definition was codified at 40 C.F.R. §230.3(s)

• Some waters are traditionally understood to be WOTUS – e.g. rivers and 
permanent tributaries, large lakes, territorial seas, and tidal waters used 
in interstate commerce

• Definition excluded prior converted cropland and waste treatment 
systems

• Disputes tend to focus on wetlands, waterways with intermittent or 
ephemeral flow, waters which may be isolated, etc.
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Review of Significant U.S. Supreme Court and Federal Caselaw

• United States v. Riverside Bayview Homes

 474 U.S. 121 (1985)

 Unanimous court held that wetlands adjacent to navigable water and its 
tributaries subject to Federal jurisdiction

 Court provided 3 reasons:

1. Deference to agency’s interpretation was appropriate

2. Congress intended CWA to be interpreted broadly

3. Wetlands adjacent to navigable water provide key role in protecting water quality; 
therefore, USACE’s jurisdiction appropriate

Review of Significant U.S. Supreme Court and Federal Caselaw
(Cont.)
• Solid Waste Agency of Northern Cook County v. USACE (SWANCC)

 531 U.S. 159 (2001)

 Federal migratory bird rule extended the definition of “waters of the U.S.” 
to include isolated waters used as habitat by migratory birds

 Court struck down the rule stating that the USACE exceeded its authority 
under Section 404 of the CWA

 Consequently, isolated bodies of water no longer under jurisdiction of 
USACE

 NOTE: This led some states (e.g., Wisconsin) to regulate isolated bodies of 
water under state law
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Review of Significant U.S. Supreme Court and Federal Caselaw
(Cont.)
• Rapanos v. U.S. 

 126 S. Ct. 2208 (2006)

 Petitioner filled wetlands on 175 acres in Michigan

 Wetlands connected by a 100-year-old, manmade drain through two 
other non-navigable tributaries to the Kawkawlin River

 Rapanos property between 11 and 20 miles from nearest navigable-in-
fact river

Review of Significant U.S. Supreme Court and Federal Caselaw
(Cont.)

• Rapanos v. U.S. (Cont.)

 Held (split decision 4-1-4):

 Plurality Opinion (Justice Scalia)

 “Navigable waters” = “relatively permanent bodies of water”

 Does not include “channels through which water flows intermittently or 
ephemerally, or channels that periodically provide drainage for rainfall”

 Justices applied 2-part test for wetlands:

1. Finding that adjacent channel contains a relatively permanent water of the U.S.

2. Each wetland has a continuous surface connection to that water “making it 
difficult to determine where the water ends and the wetland begins”
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Review of Significant U.S. Supreme Court and Federal Caselaw
(Cont.)

• Rapanos v. U.S. (Cont.)

 Held (split decision 4-1-4):

 Concurring Opinion (Justice Kennedy)

 Water or wetland constitutes “navigable waters” under the CWA if it has a 
“significant nexus” to waters that are navigable-in-fact or that could 
reasonably be made so

 “Nexus” is a case-by-case decision that exists when “the 
wetlands…significantly affect the chemical, physical and biological 
integrity of other covered water more readily understood as ‘navigable’”

 Exclude from jurisdiction remote drains, ditches and streams with 
insubstantial flows

Review of Significant U.S. Supreme Court and Federal Caselaw
(Cont.)

• Rapanos v. U.S. (Cont.)

 Held (split decision 4-1-4):

 Dissenting Opinion

 Criticized the other justices for “rejecting more than 30 years of practice 
by the USACE” for failing to defer sufficiently to the USACE

 Courts must defer to the USACE as to what constitutes a wetland and what 
adjacent means

 To do so otherwise is to disregard the Court’s decision in Riverside
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Review of Significant U.S. Supreme Court and Federal Caselaw
(Cont.)

• Post-Rapanos

• Numerous district and appellate court decisions, but split on the 
standard to use:

• All Courts: An area meeting Kennedy’s “significant nexus” test is 
within CWA jurisdiction

• Some Courts: either plurality or Kennedy test can be used

• No Circuit Court has held that only the plurality standard applies

• Focus changed to evidence needed to establish significant nexus

Obama 2015 Clean Water Rule
• Obama finalized Clean Water Rule in 2015 to provide “certainty” and 

“clarity” to post-Rapanos jurisdictional decisions

• Maintained protection for traditional navigable waters

• Defined tributary for first time to show physical features of flowing water 
(bed, banks, OHWM) 

• Included wetlands within specified distance of jurisdictional water

• Included certain isolated waters when significant nexus

• Kept old exclusions and exemptions and added groundwater, gullies, rills, 
non-wetland swales, certain ditches, and certain wastewater structures
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Obama 2015 Clean Water Rule Status
• Multiple challenges to the rule were filed in federal courts

• Rule was stayed nationwide by Sixth Circuit on Oct. 9, 2015

• Stay was overturned by US Supreme Court on Jan. 22, 2018

• Challenges must be brought in federal district courts 

• Multiple cases in district courts are recommenced

• Some district courts stayed the Obama Rule in multiple states

Obama 2015 Clean Water Rule Status
• Meanwhile, the Trump Administration:

• Delayed the effective date of the 2015 Rule until February 6, 2020

• But South Carolina district court invalidates this rule, effectively 
reinstating 2015 Obama Rule in 26 states

• Pre-2015 definition in effect in remaining states
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Obama 2015 Clean Water Rule Status

Source: https://www.epa.gov/wotus-rule/definition-waters-united-states-rule-status-and-litigation-update

Trump 2018 Proposed Rule
• Proposed to rescind the WOTUS rule and to re-codify the regulatory 

definition that existed prior to 2015 (Step 1) (comment period closed)

• Proposed replacement rule for Obama Rule and a new definition of “waters 
of the United States” (Step 2) (proposed Dec. 11, 2018)

• Takes narrower approach than Obama Rule

• Proposes primarily to utilize Scalia plurality test and to eliminate 
Kennedy “significant nexus” test

• Focuses on ability of states to regulate more strictly if they wish
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Trump 2018 Proposed Rule
• Six Categories of Covered Waters

• Traditional navigable waters

• Tributaries to those navigable waters, meaning perennial or intermittent 
rivers and streams that contribute flow to a traditional navigable water 
in a typical year

• Certain ditches, such as those used for navigation or those affected by 
the tide

Trump 2018 Proposed Rule
• Six Categories of Covered Waters (cont.)

• Certain lakes and ponds that are similar to traditional navigable waters 
or that provide perennial or intermittent flow in a typical year to a 
traditional navigable water

• Impoundments such as check dams and perennial rivers that form lakes 
or ponds behind them

• Wetlands that abut or have a direct hydrologic surface connection to 
another water in the U.S.
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Trump 2018 WOTUS Proposed Rule
• Excludes:

• ephemeral waters such as dry washes or streams that only flow in direct 
response to precipitation; 

• groundwater; 

• prior converted cropland;

• artificially irrigated areas that would revert to upland if artificial 
irrigation ceases;

• certain artificial lakes and ponds constructed in upland;

Trump 2018 WOTUS Proposed Rule
• Excludes (cont.):

• water-filled depressions created in upland incidental to mining or 
construction activity;

• stormwater control features excavated or constructed in upland to 
convey, treat, infiltrate, or store stormwater run-off;

• wastewater recycling structures constructed in upland; and

• waste treatment systems.
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Trump 2018 WOTUS Proposed Rule
• Key Changes from Obama Rule and earlier practice:

• Interstate waters would no longer be considered an independent 
category of jurisdictional waters.

• No ephemeral streams and fewer ditches would be covered (mostly 
because no upland ditches or ditches with ephemeral flow would be 
considered WOTUS).

• Fewer lakes and ponds would fall under the CWA’s reach because Obama 
Rule’s expanded definition of “neighboring” to include as “adjacent” 

• Wetlands would be considered “adjacent” in fewer situations

What’s Next
• Trump Rule open for comment until 
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What’s Next
• Trump Rule open for comment until 60 days after publication in Federal 

Register

• Trump Administration will address comments and publish final rule

• Rule almost certain to be challenged in court

• Will it be effective by 2020?

• Industry will need to look carefully at status of the rules in effect in a given 
state when considering whether a particular water is a WOTUS

Emerging Issue – Groundwater Discharges

• Are discharges to groundwater which impact surface 
water quality regulated under the Clean Water Act?

• CWA requires a permit for a discharge of pollutants to navigable waters from 
any point source.

• Courts agree that groundwater is not a “navigable water”

• Courts agree that groundwater is a not a “point source” but rather a medium 
through which pollutants may pass before reaching a navigable water

• Is CWA liability meant to include this type of indirect discharge?
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Emerging Issue – Groundwater Discharges
• Hawaii Wildlife Fund v. County of Maui (9th Cir. 2018)

• discharge permit required for treated effluent from wastewater 
reclamation facility discharged into injection wells which migrates 
through the groundwater to the Pacific Ocean

• Wastewater could be traced through dye to ocean floor springs

Emerging Issue – Groundwater Discharges
• Upstate Forever et al. v. Kinder Morgan Energy Partners LP (4th Cir. April 12, 

2018)

• CWA prohibits the discharge of pollutants from a point source (e.g., 
pipeline spill) through groundwater that has a direct hydrological 
connection to navigable waters of the United States

• Sierra Club v. Virginia Elec. & Power Co. (4th Cir. Sept. 12, 2018)

• Discharges to groundwater from coal ash ponds are not a regulated point 
source because groundwater is not a direct conveyance, but diffuse

• Also noted that the ponds are already regulated under RCRA
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Emerging Issue – Groundwater Discharges
• Kentucky Waterways All. v. Kentucky Utilities Co. (6th Cir. Sept. 24, 2018)

• Contention that contaminants from coal ash ponds were leaching into 
groundwater and then into nearby lake required permit

• “For a point source to discharge into navigable waters, it must dump 
directly into those navigable waters – the phrase ‘into’ leaves no room 
for intermediary mediums to carry the pollutants.”

• Cases are being appealed to U.S. Supreme Court

• In 2019, U.S. Solicitor General recommended that Court hear the Maui 
County case as the best vehicle to address the fundamental question at the 
heart of all the cases

What is a Wetland?

• 40 CFR 230(t)

 “…those areas that are inundated or saturated by surface 
or groundwater at a frequency and duration sufficient to 
support and that under normal circumstances do support 
a prevalence of vegetation typically adapted for life in 
saturated soil conditions.  Wetlands generally include 
swamps, marshes, bogs and similar areas.”
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Fresh (wet) 
Meadow 
Habitat
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Wetland Functional Values

• Floral diversity

• Fish and wildlife habitat

• Flood protection

• Water quality protection

• Shoreline protection

• Groundwater recharge

• Filtering of sediments, etc.

Regulatory Authority

• Federal Authority – USACE / USEPA

 Section 404 of Clean Water Act (CWA)

 Section 10 of Rivers and Harbors Act

• Non-Regulatory Federal Wetland Programs

 Swampbuster

 Conservation Reserve Program

 Wetlands Reserve Program
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Regulatory Authority (Cont.)

• State authority

 Typically a State natural resource agency

 Water Quality Certification (Section 401, CWA)

 State makes decision to deny, certify, or condition 404 
permits by ensuring activity complies with State water 
quality standards

 i.e., Wisconsin NR 102, 103, 151, 299, 350, Chapter 30

Regulatory Authority (Cont.)

• Local regulatory authority

 Typically a Village, City, County, etc.

 Shoreland wetland-zoning ordinances

 General zoning law

• Practical tip:

 Do not forget all layers of jurisdiction (Federal, State, local) in 
obtaining wetland permits!

 i.e., State laws regarding isolated wetlands
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Three Criteria (Wetland Assessment)

• Must be met to be classified as a wetland:

1. Vegetation (hydrophytic)

2. Soil (hydric)

3. Hydrology

• Using:

 USACE; January 1987

 Wetlands Delineation Manual

Assessment of Wetland Vegetation (Hydrophytic)

• Plant species identification

• Vegetation strata:

 Trees

 Saplings

 Shrubs/vines

 Herbs
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Assessment of Wetland Vegetation (Hydrophytic) (Cont.)

• Species indicator status:

 Obligate Wetland (OBL):  >99% in wetlands

 Facultative Wetland (FACW):  67% - 99% in wetlands

 Facultative (FAC):  34% - 66% in wetlands

 Facultative Upland (FACU):  67% - 99% uplands

 Obligate Upland (UPL):  >99% uplands

• Species % cover

• Dominance vs. non-dominance

References:
U.S. Department of the Interior.

“National List of Plant Species that Occur in Wetlands.” 
Various regional guides.

Wetland
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Assessment of Soil (Hydric)

• Soil horizons

 Organic horizons

 Mineral horizons

• Texture

 % clay, sand, silt

• Color patterns

 Matrix (predominant color)

 Mottling (contrast, abundance, size)

Assessment of Soil (Hydric) (Cont.)

• Permeability

• Hydric soil (four broad categories)

1. Organic soil

2. Mineral soil with high water tables

3. Ponded soil

4. Flooded soil

• Development of hydric soil

 Soil satura�on → anaerobic condi�ons → chemical reduc�on (Fe) → dis�nct 
characteristics
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• Secondary indicators

 Oxidized root channels

 Water-stained leaves

 Buttressing

 Local soil survey data

 FAC-neutral test:

• (OBL + FACW) > (FACU + UPL)

Assessment of Hydrology

• Primary indicators

 Inundation

 Soil saturation

 Water marks

 Drift lines

 Sediment deposits

 Drainage patterns
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Woodland 
Drainageway; 
Sediment 
Deposits on
Vegetation
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Wetland; 
Heavy 
Vegetation
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Permit Process

• Typically “joint” permit application (USACE/State agency)

• Basic premise - no discharge of dredged or fill materials may be permitted if:

 A practicable alternative exists that is less damaging to the aquatic environment; or

 The nation’s waters would be significantly degraded

• Must show you have taken, to the extent practicable:

 Steps to avoid wetland impacts

 Minimized potential impacts on wetlands

 Provided compensation for remaining unavoidable impacts

Permit Process (Cont.)

• Typical items on a Water Quality Certification Application

1. Describe purpose and need for project

2. Is the project an expansion of existing work or is it new construction?

3. Explain why the project must be located in or adjacent to wetlands

4. How could you redesign or reduce your project to avoid the wetland and 
still meet basic project purpose?

5. Were other sites considered?
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Permit Process (Cont.)

• Typical items on a Water Quality Certification Application (Cont.)

6. For each of the identified alternatives, explain why the alternative was 

eliminated from consideration

 Include cost comparisons or logistical, technological, or any other reasons

7. If you chose an alternative resulting in wetland impacts:

 Summarize the plan to minimize adverse effects on the wetlands during the project

 i.e., erosion control, best management practices, setbacks, etc.

Practical Considerations

• Wetlands are not static, they are constantly changing!

• Wetlands assessments and regulations have more gray areas than any 
other environmental area

• If developing a property as part of a transaction, consider having a 
qualitative wetland assessment conducted concurrently with the Phase I 
ESA

• Start the dialogue about your project with the regulators early

 Take advantage of a pre-project meeting
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Practical Considerations (Cont.)

• Consider asking the regulator to visit the site

• Hire a wetland consultant that has experience working with wetland regulatory 
agencies and has a reputation with the regulators for conducting quality work

• Conduct the wetland assessment before site planning

• Get a good understanding of the layers of regulatory (Federal, State, local) agencies 
involved in obtaining wetland-related permits

Practical Considerations (Cont.)

• Keep in mind that the ability to obtain a wetland permit may be driven by 
other laws

 i.e., Endangered Species Act

• Understand the steps in process and what must be addressed in the permit 
application

 i.e., alternatives and analysis

• Allow sufficient amount of time for permitting process

 i.e., public comment periods
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Practical Considerations (Cont.)

• Understand whether mitigation is a possibility 

 Research all mitigation options

• Communicate status of wetlands on a site to be developed with the 
contractors

• Be flexible and creative in pursuing alternatives to project

 Often you do not end up where you expected

• Retain an experienced environmental attorney well-versed in wetland 
regulations if it expedites the process, making it more efficient

Floodplain
Forest 
Habitat
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